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DEPARTMENT  OF  AGRICULTURE 

Commodity  Credit  Corporation 

7  CFR  Parts  1421, 1477  and  1497 

Loan  and  Purchase  Programs;  Grains 
and  Similarly  Handled  Commc^ities 

agency:  Commodity  Credit  Corporation, 
USDA. 

ACTION:  Final  rule. 

summary:  Public  Law  100-387.  the 
Disaster  Assistance  Act  of  1988  (the 
1988  Act],  provides  for  the 
implementation  of  a  disaster  payment 
program  for  eligible  producers  for  losses 
of  1988  crop  production  due  to  drought, 
hail,  excessive  moisture,  or  related 
condition  in  1988.  Generally,  to  be 
eligible  to  receive  a  payment  for  a  crop 
of  wheat,  feed  grains  (barley,  com,  grain 
sorghum,  oats),  upland  and  extra  long 
staple  cotton,  and  rice  (target  price 
commodities),  peanuts,  sugar,  tobacco, 
soybeans  and  nonprogram  crops,  a 
producer  must  have  suffered  a  loss  in 
excess  of  35  percent  of  a  farm’s 
expected  production  for  that  crop.  This 
final  mle  sets  forth  regulations  at  7  CFR 
Part  1477  which  are  necessary  to 
establish  the  criteria  to  be  used  in 
making  such  disaster  payments  to 
eligible  producers.  This  final  rule 
adopts,  as  amended  on  August  30 
(published  at  53  FR  34004,  on  Sept.  1, 
1988),  an  interim  rule  published  on  April 
6  (53  FR  11239)  which  amended  7  CFR 
Part  1421  with  respect  to  the 
administration  of  the  Farmer-Owned 
Reserve  (FOR)  Program.  This  final  rule 
further  amends  7  CFR  Part  1421  with 
respect  to  the  FOR  Program  to 
implement  provisions  of  the  1988  Act. 

This  final  rule  also  amends  7  Part 
1497  to  implement  provisions  of  the  1988 
Act  which  provide  that,  in  certain 
instances,  the  maximum  payment 
limitation  provisions  which  are 
applicable  to  the  Conservation  Reserve 
Program  will  not  be  used  with  respect  to 
certain  specified  agreements. 

EFFECTIVE  DATE:  This  final  rule  shall 
become  effective  on  September  23, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Raymond  K.  Aldrich,  Program  Specialist, 
Cotton,  Grain,  and  Rice  Price  Support 
Division  (CGRD),  Agricultural 
Stabilization  and  Conservation  Service 
(ASCS),  United  States  Department  of 
Agriculture  (USDA),  P.O.  Box  2415, 
Washington,  DC.  Telephone:  (202)  447- 
6688. 

SUPPLEMENTARY  INFORMATION:  This 
final  rule  has  been  reviewed  under 
USDA  procedures  established  in 
accordance  with  provisions  of  Executive 
Order  12291  and  Departmental 


Regulation  No.  1512-1  and  has  been 
classified  as  “major”  since  the  program 
will  have  an  annual  effect  on  the 
economy  exceeding  $100  million.  A  final 
regulatory  impact  analysis  is  available 
from  the  above  named  individual. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  final  rule  since  the 
Commodity  Credit  Corporation  (CCC)  is 
not  required  by  5  U.S.C.  553  or  any  other 
provision  of  the  law  to  publish  a  notice 
of  proposed  rulemaking  with  respect  to 
the  subject  matter  of  tUs  rule. 

An  Environmental  Evaluation  with 
respect  to  the  Disaster  Payment  Program 
has  been  completed.  It  has  been 
determined  that  this  action  is  not 
expected  to  have  a  significant  impact  on 
the  quality  of  the  human  environment.  In 
addition,  it  has  been  determined  that 
this  action  will  not  adversely  affect 
environmental  factors  such  as  wildlife 
habitat,  water  quality,  air  quality,  and 
land  use  and  appearance.  Accordingly, 
neither  an  Environmental  Assessment 
nor  an  Environmental  Impact  Statement 
is  needed. 

The  titles  and  numbers  of  the  federal 
assistance  program  to  which  this  rule 
applies  are:  Tide — Commodity  Loans 
and  Purchases — 10.051;  Cotton — ^10.052; 
Feed  Grain— 10.055;  Wheat— 10.058; 

Rice — ^10.065;  Conservation  Reserve 
Program — ^10.069;  as  found  in  the 
Catalog  of  Federal  Domestic  Assistance. 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order  12372 
which  requires  intergovenmental 

consultation  with  State  and  local  _ 

officials.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  V,  published  at  48  FR 
29115  Qune  24. 1983). 

Background 

Public  Law  100-387,  the  Disaster 
Assistance  Act  of  1988  (the  1988  Act), 
provides  that  disaster  payments  for 
prevented  planting  and  low  yield  losses 
will  be  made  to  producers  of  1988  crops 
of  wheat,  feed  grains,  upland  and  extra 
long  staple  cotton,  and  rice  (target  price 
commodities],  peanuts,  sugarcane,  sugar 
beets,  tobacco,  soybeans,  and 
nonprogram  crops  if  there  has  been  a 
loss  of  production  for  such  a  crop  which 
is  greater  than  35  percent  of  the  farm’s 
expected  production  determined 
according  to  yields  as  prescribed  in  the 
1988  Act.  The  disaster  payment  which  is 
made  is  determined  by  multiplying  the 
applicable  payment  rate  by  the  loss  of 
production  suffered  in  excess  of  35 
percent.  The  1988  Act  specifies  the 
manner  in  which  each  of  these 
components  is  to  be  determined. 

'The  1988  Act  also  provides  that  any 
person  who  has  qualifying  gross 
revenues  in  excess  of  $2,000,000. 


annually  shall  not  be  eligible  to  receive 
any  disaster  pa3nnent.  The  1988  Act 
provides  that  qualifying  gross  revenue 
means,  if  a  majority  of  the  person’s 
annual  income  is  received  fi'om  farming, 
ranching,  and  forestry  operations,  the 
gross  revenue  fi'om  such  operations. 

With  respect  to  persons  who  receive 
less  than  a  majority  of  their  gross 
income  from  such  operations,  the  gross 
revenue  fi'om  all  sources  will  be 
considered.  For  purposes  of  determining 
a  “person”,  7  CITl  Part  1477  provides 
that  the  provisions  of  7  CFR  Part  795 
shall  be  used. 

'The  1988  Act  also  provides  with 
respect  to  any  loss  of  production  on  a 
farm  which  is  in  an  amount  equal  to  35 
percent  or  less  that  all  producers  on  the 
f^arm  who  received  1988  crop  advance 
deficiency  payments  will  not  be 
required  to  refund  that  portion  of  such 
advance  which  would  otherwise  be 
required  to  be  refunded  if  market  prices 
increase  to  a  level  which  would  require 
repayment  in  accordance  with  section 
107C  of  the  Agricultural  Act  of  1949,  as 
amended  (the  1949  Act).  The  1988  Act 
also  provides  that  producers  who  did 
not  request  advance  deficiency  payment 
with  respect  to  crops  for  which  such 
advances  were  made  available  may 
request  an  advance  payment. 
Accordingly,  7  CFR  Part  1477  provides 
that  such  a  request  must  be  made  by 
October  27, 1988. 

The  1988  Act  established  the  payment 
rates  which  will  be  used  in  making 
disaster  payments.  The  payment  rates 
are  a  percentage  of  a  basic  payment  rate 
established  for  each  crop  and  such  rate 
varies  depending  upon  the  loss  of 
production  suffered  by  the  producer.  For 
producers  who  are  participating  in  the 
production  adjustment  programs  for 
1988  target  price  commodities,  the  basic 
payment  rate  is  the  target  price  of  the 
commodity. 

For  producers  of  such  crops  who  are 
not  enrolled  in  these  programs,  the  basic 
payment  rate  is  the  basic  county  loan 
rate  established  for  the  commodity. 

With  respect  to  peanuts,  the  basic 
payment  rate  is  the  national  price 
support  rate  determined  for  quota 
peanuts  or  additional  peanuts,  as 
applicable.  For  sugar  beets  and 
sugarcane,  the  basic  payment  rate  will 
be  set  at  a  level  which  is  fair  and 
reasonable  in  relation  to  the  level  of 
price  support  established  for  the  1988 
crops.  With  respect  to  kinds  of  tobacco 
for  which  price  support  loans  are  made 
available,  the  basic  payment  rate  is  the 
national  average  loan  rate.  For  other 
kinds  of  tobacco,  soybeans,  and  all 
other  crops  for  which  payments  are 
authorized  to  be  made  by  the  1988  Act. 
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Commodity  Credit  Corporation  (CCCl  or 
the  State  Agricultuxal  Stabilization  and 
Conservation  conunittee  [STCl.  on 
behalf  of  CCC,  shall  estabKsh  the  rate  as 
the  sin^ple  average  price  received  by 
producers  of  the  commocfity  during  the 
marketing  years  for  the  rmmecfiat^y 
preceding  Hve  crops  of  the  commocfity. 
excluding  the  year  in  which  the  average 
price  was  the  highest  and  the  year  in 
which  the  average  price  was  die  lowest 
The  198S  Act  provides  that  the  Secretary 
shall  consider  as  separate  crops  and 
develop  separate  i>ayiaent  rates,  insofar 
as  is  practicable,  for  different  varieties 
of  the  same  commodity  forwhsdi  there 
is  a  significant  difference  jn  economic 
value.  Accordingly,  7  CFR  Part  1477 
provides  that  pa3rmeiit  rates  will  be 
est£ildished  for  separate  varietiea  taking 
into  account  market  factors  to  the  extent 
reliable  data  is  available. 

The  1988  Act  provides  that  the 
payment  rate  which  will  be  used  in 
making  a  disaster  payment  will  increase 
if  the  loss  of  prodaetto  ia  kt  excess  of 
75  percent.  Accordingly,  for  losses  of 
production  which  are  in  excess  of  35 
percent  of  the  fam’s  expected 
production  but  vdtkh  are  not  groater 
than  75  percent,  the  payment  rate  is  65 
percent  of  the  basic  payment  rate.  For 
losses  which  are  greater  dian  75  percent, 
the  payment  rate  is  90  percent  of  the 
basic  payment  rste. 

The  disaster  pa3nnent  acreage  for 
produces  of  1988  target  price  crops  vdio 
are  partkipeting  in  1986  programs  is 

the  sum  of  the  acresgc  plant^  for 
harvest  and  the  acreage  prevented  from 
being  planted  because  of  drou^d,  hail, 
excessive  moisture,  oc  related  condition 
in  1988  but  not  to  exceed  the  permitted 
acreage  estaUished  for  die  fmm  for  the 
commodity.  With  reflect  to  producers  of 
the  target  price  commodities  on  a  fairm 
not  participating  in  the  198S  progfama, 
the  disastei  payment  acreage  is  the  sum 
of  the  acreage  planted  for  harvest  and 
the  acreage  that  producers  were 
prevented  from  planting  because  of 
drou^t,  hail,  excessive  moisture  or 
related  condition  in  1988  not  to  exceed 
the  greeter  ofr  fl)  The  1987  {rianted  and 
1987  prevented  planted  acreage  minus 
the  1988  actual  (danted  acreage  or  (2)  a 
quantity  equal  to  the  average  of  the 
1985, 1986,  and  1987  acreage  planted  and 
prevented  planted  acreage  minus  the 
1986  actual  planted  acreage.  The  amount 
of  payments  made  available  under 
either  mefriod  is  reduced  by  a  factor 
equivalent  to  the  acreage  Ihmtation 
program  percentage  which  was 
establidied  for  die  1988  crop. 

Disaster  payment  acreage  provisions 
of  the  1988  Act  which  are  applicable  to 
peanuts,  sugar  beefs,  sugercane. 


tobacco,  soybeans,  end  noiqurograra 
crops  are  aimilaF  to  the  provisions  used 
to  establish  such  acreages  for  produces 
of  the  1968  target  price  commodities 
who  are  not  participeting  in  the  1988 
programs.  Variations,  however,  exist 
with  respect  to  peanuts  and  tobacco  to 
take  into  account  increased  1988 
marketing  quotas  which  were 
established  for  these  crops  in 
accordance  with  the  Agricultural 
Adjustment  Act  of  1938,  as  amended. 
Deficiencies  in  prodnetioo  of  peanuts 
shall  take  into  account  whetha  the 
deficiency  is  in  the  production  of  quota 
or  additional  peanuts.  Such  deficiencies 
in  production  of  quota  peanuts  shall  also 
take  into  consideration  the  quantity  of 
poundage  quota  transferred  from  the 
farm  for  the  1988  cnqi  year.  The  amount 
of  uadermatketings  attributable  to  a 
farm  the  1988  crop  of  hurley  or  flue- 

cured  tobacco  or  quota  peanuts  shall  be 
reduced  by  the  quantity  for  which  a 
disaster  payment  is  made  to  producers 
on  the  farm. 

For  all  crops,  adjustments  in  disaster 
payment  acreages  are  made  in  order  to 
take  into  account  crop  rotation 
practices. 

In  determining  whethor  a  producer 
has  suffered  a  loss  of  at  least  35  percent, 
on  a  farm,  the  1988  farm  program 
payment  yield  wiD  be  used  ^ 
producers  of  the  target  price 
commodities.  With  respect  to  the 
determination  of  losses  by  producers  of 
(1]  tobacco^  sugarcane  and  sugar  beets, 
the  county  average  yield  is  to  be  used; 

(21  peanuts,  the  program  yield  is 
required  to  be  used;  and  (3)  soybeans, 
the  1988  Act  specifies  that  the  yield  to 
be  used  shall  be  the  State,  area,  or 
county  yield  adjusted  for  adverse 
weat^  confitions  daring  the  prevuMm 
three  crop  years,  as  detensined  by  the 
Secretary.  Nonprogram  cr(qt<  yields  ate 
based  upem.  (uroven  yields  established 
fi'om  data  provided  by  the  producer  with 
respect  to  at  least  one  of  the 
immediately  precediag  three  crop  years. 

If  such  data  does  not  exist,  CCC  shall 
establish  such  yields  by  using  a  oounty 
average  yield.  Accordingly,  7  CFR  Part 
1477  proves  that  these  yields,  to  the 
extent  possible,  will  be  based  upon 
statistics  of  tile  National  Agyiatitural 
Statistics  Service  (NASS). 

The  Secretary  toay  detevmiiie  a  de 
minimus  yield  for  a  cnqi  at  a  level  that 
will  minimize  the  incentive  of  a 
producer  to  abandon  a  crop  in  ordor  to 
receive  a  disaster  paymenL  A  inodocer 
who  bad  production  in  an  amount  which 
is  equal  to  or  less  than  such  yield  will  be 
considered  to  have  zero  production  for 
purposes  of  making  1988  disaster 
payments.  The  Secretary  has 


detenmoed  to  iuqileaucnt  tins  provision 
with  respect  to  beiiey.  corn,  oats, 
sor^MMi.  soybeans,  rice,  wheat  amd  ELS 
and  upland  cotton  since  sufficient  data 
is  available  in  order  to  effectively 
administef  this  proviaon.  Accordingiy,  7 
CFR  Part  1477  sets  forth  de  minimis 
yields  for  these  conunodities.  Stnee  such 
infonnation  ia  not  readily  avuflable  with 
respect  to  the  other  commodities,  de 
minimis  yields  will  not  be  estsblistied 
for  such  commodities. 

The  Secretacy  has  determined  not  to 
exercise  the  diecretionary  rathorily  to 
make  additional  disaster  payments  for 
reductions  in  qioalt^  of  1986  crops  as  a 
result  of  dfom^il,  hail,  excessive 
moisture,  or  related  condition  in  1968. 
Accotdin^y.  7  CFR  Part  1477  does  aot 
set  forth  regulations  with  respect  to  this 
proviston. 

The  1968  Act  provides  that  the 
quantity  on  whktii  participating 
produom  of  the  tsiget  price 
commodities  would  otherwise  have 
earned  deficiency  payments  riiatt  be 
reduced  by  the  quantity  on  wfaidi  a 
disaster  pa]rment  has  been  received. 

The  1980  Act  alro  imrvides  that  if  the 
Secretary  determines  tint  any  jurodscer 
participating  in  a  1988  program  must 
refund  any  portion  of  the  eKlvance 
deficiency  payment,  because  of  the  total 
deficiency  payment  being  less  tiian  the 
amount  advanced,  sach  refund  shall  not 
be  requhed  prioc  to  July  31. 1980. 

Producen  partidpatiiig  in  the  1988 
Wheat  mid  Feed  Grain  Programs  who 
elected  after  March  11. 1980  to  devote 
all  or  a  portion  of  the  permitted  acreage 
to  conserving  uses  may  now  elect 
whether  to  receive  diraster  payments  in 
lieu  of  the  defidmicy  payment  which 
they  would  have  received.  Accordingly. 

7  CFR  Part  1477  im)vides  tiiat  prodnoos 
must  make  such  an  electton,  in  writing, 
by  Ctolober  27, 1968. 

The  1988  Act  provides  tiiat  i»oducers 
who  have  obtained  Federal  Crop  os 
Multiperil  crop  inaarance  foe  the  1988 
crop  of  a  couEunodity  shall  have  tlieir 
disaster  payment  reduced  by  tiie  amount 
by  whidi  the  sum  of  the  net  crap 
insurance  benefits  (gross  inden^^  less 
preimam  paid)  and  tbe  computed 
disaster  payment  exceeds  the  dBsuter 
payment  acreage  times  the  disaster 
yield  times  the  applicable  paymcih  level 
for  tbe  commodity.  The  1968  Act  also 
provides  that  pst^ncera  who  receive 
benefits  unda  this  Act  must  a^ree  to 
obtain  multiperil  crop  insasance,  under 
the  Federal  Crop  Insvanoe  Act.  as 
amended,  for  the  1988  crop  of  the 
comusodi^  for  whidi  a  1988  disaster 
payment  ia  made  except  vrtienc  (1)  The 
producer’s  kwa  of  proAiction  is  1m 
than  65  percent;  (2)  crop  insurance  for 
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the  commodity  is  not  available:  (3)  the 
amount  of  the  producer’s  annual 
premium  rate  is  greater  than  125  percent 
of  the  average  premium  rate  for 
insurance  on  that  commodity  in  the 
county  in  which  the  producer  is  located: 
(4)  the  amount  of  the  producer's  annual 
premium  is  greater  than  25  percent  of 
the  amount  of  payment  received  under 
the  1988  Act:  or,  (5)  the  producer  can 
establish,  on  appeal  to  Ae  coimty 
Agricultural  Stabilization  and 
Conservation  committee,  that  the 
purchase  of  crop  insurance  would 
impose  an  undue  financial  hardship. 

The  1988  Act  provides  that  for  each 
person  the  sum  of  all  1988  disaster 
payments  made  with  respect  to  target 
price  crops,  peanuts,  sugar  beets,  sugar 
cane,  tobacco,  soybeans,  and 
nonprogram  crops  shall  not  exceed 
$100,000.  Additionally,  the  sum  of  such 
payments  made  and  benefits  received  in 
accordance  with  Title  VI  of  the  1949  Act 
which  relate  to  1988  livestock  feed 
losses  may  not  exceed  $100,000.  The 
1988  Act  also  provides  that  no  crop 
disaster  payments  are  to  be  made  to  the 
extent  that  livestock  emergency  benefits 
have  been  made  available  for  such  loss 
of  crop  production. 

Producers  may  elect  whether  to 
receive  benefits,  up  to  the  $100,000  limit 
under  the  program  and  nonprogram  crop 
provisions  of  the  1988  Act  or,  in  the  form 
of  livestock  emergency  benefits,  up  to 
the  annual  $50,000  limit  in  accordance 
with  Title  VI  of  the  1949  Act.  For  the 
purpose  of  applying  the  maximum 
payment  limitation  provisions  of  the 
1988  Act  such  determinations  are  to  be 
made  to  the  extent  possible  in 
accordance  with  the  maximum  payment 
limitation  provisions  of  the  Food 
Security  Act  of  1985.  The  regulations 
which  implement  the  provisions  of  the 
1985  Act  for  the  1988  crop  year  are  set 
forth  at  7  CFR  Part  795. 

Adverse  1988  weather  conditions  may 
affect  the  ability  of  sugar  processors  to 
physically  operate  sugar  processing 
plants.  Accordingly,  die  1988  Act 
provides  that  a  producer  of  the  1988 
crops  of  sugar  beets  or  sugarcane  who  is 
unable  to  process  the  commodity  into 
sugar  due  to  the  inability  of  local 
processing  plants  to  process  sugar  as  a 
result  of  drought,  hail,  excessive 
moisture,  or  related  condition  in  1988 
shall  be  eligible  for  a  disaster  payment 
for  any  loss  in  sugar  production 
attributable  to  such  inability.  These 
disaster  payments  are  required  to  be 
reduced  by  an  amount  equal  to  any 
proceeds  received  by  the  producer  from 
the  disposition  of  that  portion  of  the 
crop  on  which  disaster  payments  are 
made. 


Accordingly,  7  CFR  Part  1477  specifies 
the  manner  in  which  such  payments 
shall  be  made.  Generally,  eligible  losses 
must  be  direcdy  attributable  to  the 
physical  inability  of  the  processing  plant 
to  operate  due  to  these  conditions.  Such 
inability  is  limited  specifically  to 
operation  of  the  processor’s  sugar 
extraction  equipment  and  specifically 
excludes  any  loss  of  production  directly 
or  indirectly  related  to  the  condition  of 
the  sugar  beets  or  sugarcane  as  the 
result  of  drought,  hail,  excessive 
moisture,  or  related  condition.  For 
example,  any  loss  of  sugar  extraction 
due  to  excessive  moisture  which 
occurred  while  sugar  beets  were  in  the 
field  or  in  storage  are  not  included  in 
this  provision. 

In  order  to  assure  greater  accessibility 
to  grain  which  is  pledged  as  collateral 
for  CCC  farmer-owned  reserve  (FOR) 
loans,  section  303(a]  of  the  1988  Act 
provides  that  once  Ae  market  price  for 
wheat  or  a  feed  grain  which  is  in  the 
FOR  Program  has  been  attained  at 
anytime  during  the  1988  marketing  year 
for  such  a  commodity  that  producers 
may  repay  a  FOR  loan  for  that 
commodity  during  the  remainder  of  the 
marketing  year  without  the  payment  of  a 
penalty,  regardless  of  the  then  current 
market  price.  Accordingly,  7  CFR 
1421.756  is  added  to  implement  this 
provision. 

Section  303(b]  of  the  1988  Act  also 
provides  for  greater  access  to  FOR  loan 
collateral  by  requiring  that  CCC  allow 
producers  to  acquire  through  the 
exchange  of  CCC  conunodity  certificates 
FOR  grain  which  had  been  substituted 
for  FOR  loan  collateral  so  long  as  the 
loan  collateral  has  been  pledged  and 
redeemed  in  the  same  county. 
Accordingly,  a  new  §  1421.756  is  added 
to  the  FOR  Program  regulations  to 
reflect  these  provisions. 

On  April  6. 1988,  (53  FR 11239)  an 
interim  rule  was  published  which 
amended  7  CFR  Part  1421  to  reflect 
amendments  to  the  1949  Act  which 
related  to  the  FOR  Program.  No 
comments  were  received  in  response  to 
the  interim  rule.  Subsequently,  on 
August  30, 1988  (53  FR  34004)  7  CFR 
1421.741,  which  had  been  amended  by 
the  April  6  interim  rule,  was  further 
amended  by  a  final  rule.  Accordingly, 
the  April  6  interim  rule  is  adopted 
without  change,  except  as  amended  by 
the  August  30  final  rule. 

Section  322  of  the  1988  Act  provides 
that  efiective  beginning  with  Ae  1988 
crop  year  with  respect  to  Conservation 
Reserve  Program  aimual  rental 
payments,  section  1234(f)  of  the  Food 
Security  Act  of  1985,  as  amended,  is 
amended  to  provide  that  the  maximum 


payment  limitation  provisions  of  that 
section  and  section  1305(d)  of  the 
Agricultural  Reconciliation  Act  of  1987 
shall  not  be  applicable  to  certain 
payments  received  by  a  State,  political 
subdivision,  or  agency  thereof.  Such 
exempt  payments  are  payments  which 
are  received  under  a  special 
conservation  reserve  enhancement 
program  carried  out  by  that  entity  that 
has  been  approved  by  the  Secretary. 
Accordingly,  the  maximum  payment 
limitation  provisions  of  7  CFR  Part  1497 
are  amended  to  reflect  this  change. 

list  of  Subjects 
7  chi  Part  1421 

Grains.  Loan  Programs /Agriculture, 
Price  Support  Programs,  Warehouses. 

7  CFR  Part  1477 

Disaster  Payment  1988  Crops. 

7  CFR  Part  1497 

Price  Support  Programs. 

Final  Rule 

Accordingly,  with  respect  to  chapter 
XIV  of  Title  7  of  the  Code  of  Federal 
Regulations: 

PART  1421— [AMENDED] 

1.  The  authority  citation  for  7  CFR 
Part  1421  is  revised  to  read  as  follows: 

Authority:  Secs.  4  and  5  of  the  Commodity 
Credit  Corporation  Charter  Act  as  amended, 
62  Stat  1070,  as  amended,  1072  (IS  U.S.C. 

714b  and  714c;  secs.  101, 201, 301, 401, 403  and 
405  of  the  Agricultural  Act  of  1949,  as 
amended,  63  stat  1051,  as  amended,  1052  as 
amended,  1053  as  amended,  1054  as  amended 
(7  U.S.C.  1441, 1446, 1447, 1421, 1423,  and 
1425):  secs.  101  A,  105C,  and  107D  of  Pub.  L 
99-198,  unless  otherwise  noted. 

2.  The  interim  rule  amending  Part  1421 
which  was  published  in  the  F^eral 
Register  on  April  6, 1988  (53  FR  11239)  is 
adopted  as  a  final  rule  except  to  the 
extent  that  7  CFR  1421.741  was  revised 
by  the  final  rule  published  on  September 
1. 1988  (53  FR  34004). 

3.  A  new  $  1421.756  is  added  to  read 
as  follows: 

$  1421.756  Special  rules  for  1988 
marketing  years. 

(a)  Re/eose.  Once  the  release  price  for 
a  commodity  is  attained  during  Ae  1988 
marketing  year,  producers  may  repay  a 
loan  made  in  accordance  with  this 
subpart  at  anytime  during  the  remainder 
of  such  year  without  the  payment  of  any 
penalty,  regardless  of  the  then  current 
market  price.  This  section  shall  not 
afiect  in  any  way  the  manner  in  which 
storage  payments  and  the  accrual  of 
interest  are  determined. 
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(b)  Certificate  exchanges.  During  the 
1988  marketing  year,  producers  may 
acquire  commodities  substituted  for 
commodities  originally  pledged  as 
collateral  for  FOR  loans  made  in 
accordance  with  this  subpart  if  the 
substituted  commodities  have  been 
pledged  as  a  collateral  and  redeemed 
within  the  same  county. 

4.  Part  1477  is  revised  as  follows: 

PART  1477— DISASTER  PAYMENT 
PROGRAM  FOR  1988  CROPS 

Sec. 

1477.1  General  statement. 

1477.2  Administration. 

1477.3  Dehnitions. 

1477.4  Availability  of  disaster  payments. 

1477.5  Disaster  benefits. 

1477.6  Establishment  of  different  payment 
rates  and  yields  for  the  same 
nonprogram  crop. 

1477.7  Filing  application  for  payment. 

1477.8  Report  of  acreage,  production 
disposition,  and  indemnity  payments. 

1477.9  Payment  limitations. 

1477.10  Special  provisions  for  sugar,  burley 
and  flue-cured  tobacco,  and  peanuts. 

1477.11  Misrepresentation,  scheme  and 
device,  and  fraud. 

1477.12  Refunds  to  CCC. 

1477.13  Cumulative  liability. 

1477.14  Appeals. 

1477.15  Liens. 

1477.16  Other  regulations. 

1477.17  OMB  control  numbers  assigned 
pursuant  to  the  Paperwork  Reduction 
Act 

Authority:  Sections  201  through  212  of  the 
Disaster  Relief  Act  of  1988  (Public  Law  lOO- 
387):  Sections  4  and  5  of  the  Commodity 
Cr^t  Corporation  Charter  Act  as  amended, 
52  Stat  1070,  as  amended,  1072  (15  U.S.C. 
714b  and  714c). 

§  1477.1  General  statement 

This  part  implements  a  Disaster 
Payment  Program  for  the  1988  crop  year 
as  provided  by  the  Disaster  Assistance 
Act  of  1988  (Pub.  L 100-387).  The 
purpose  of  the  program  is  to  make 
disaster  payments  to  eligible  producers 
on  a  farm  that  has  suffered  a  loss  of 
production  of  1988  crops  due  to  drought, 
hail,  excessive  moisture,  or  related 
condition  in  1988. 

§  1477.2  Administration. 

(a)  The  program  will  be  administered 
under  the  general  supervision  of  the 
Executive  Vice  President,  Commodity 
Credit  Corporation  (CCC),  and  shall  be 
carried  out  in  the  fleld  by  State  and 
county  Agricultural  Stabilization  and 
Conservation  committees  (State  and 
county  committees). 

(b)  State  and  county  committees  and 
representatives  and  employees  thereof 
do  not  have  the  authority  to  modify  or 
waive  any  of  the  provisions  of  this  part 
as  amended  or  supplemented. 


(c)  The  State  committee  shall  take  any 
action  required  by  this  part  which  has 
not  been  taken  by  the  coimty  committee. 
The  State  committee  shall  also: 

(1)  Correct  or  require  a  county 
committee  to  correct,  any  action  taken 
by  such  county  committee  which  is  not 
in  accordance  with  this  part,  or 

(2)  Require  a  county  committee  to 
witl^old  taking  any  action  which  is  not 
in  accordance  with  this  part. 

(d)  CCC  shall  determine  all  yields  and 
prices  determined  under  this  Part  and 
may  utilize  any  agency  of  the 
Department  of  A^culture  in  making 
such  determinations.  To  the  extent 
practicable,  CCC  will  use  data  provided 
by  the  National  Agricultural  Statistical 
Service  (NASS)  and  the  Farmers  Home 
Administration  (FmHA).  Any  reference 
in  this  PART  to  NASS  shall  not  restrict 
CCC  from  using  data  from  other  sources. 

(e)  No  delegation  herein  to  a  State  or 
county  committee  shall  preclude  the 
Executive  Vice  PresidenL  CCC,  or  a 
designee,  firom  determining  any  question 
arising  under  the  program  or  from 
reversing  or  modifying  any 
determination  made  by  a  State  or 
county  committee. 

§1477.3  Definitions. 

In  determining  the  meanings  of  the 
provisions  of  this  part,  unless  the 
context  indicates  otherwise,  words 
imparting  the  singular  include  and  apply 
to  several  persons  or  things,  words 
imparting  the  plural  include  the  singular, 
words  inparting  the  masculine  gender 
include  the  feminine  as  well,  and  words 
used  in  the  present  tense  include  the 
past  and  future  as  well  as  the  present. 
The  following  terms  shall  have  the 
following  meanings  and  all  other  words 
and  phrases  shall  have  the  meanings 
assigned  to  them  in  the  regulations 
governing  the  reconsititution  of  farms  in 
Part  719  of  this  title  or  in  the  regulations 
applicable  to  the  production  adjustment 
programs  for  feed  grains,  rice,  upland 
and  extra  long  staple  cotton,  wheat  and 
related  programs  set  forth  in  Part  1413  of 
this  title. 

(a)  'Target  Price  Commodities” 
means  a  crop  of  wheat,  feed  grains 
(com,  grain  sorghum,  barley,  and  oats), 
upland  and  extra  long  staple  (ELS) 
cotton,  or  rice. 

(b)  “Actual production” means  the 
quantity  of  the  crop  actually  harvested 
or  which  could  have  been  harvested  as 
determined  by  the  county  committee  in 
accordance  with  instructions  issued  by 
the  Deputy  Administrator,  State  and 
County  Operations  (Deputy 
Administrator),  Agricultural 
Stabilization  and  Conservation  Service 
(ASCS).  However,  if  an  eligible  producer 
has  actual  or  appraised  production 


equal  to  or  less  than  the  specifred 
quantity  for  the  following  commodities, 
such  production  shall  be  considered  to 
be  zero: 

(1)  Barley — 4  bushels  per  acre. 

(2)  Com — 7  bushels  per  acre. 

(3)  Oats — 4  bushels  per  acre. 

(4)  Rice — 5  hundredweight  per  acre. 

(5)  Sorghum — 5  bushels  per  acre. 

(6)  Soybeans — 2  bushels  per  acre. 

(7)  Wheat — 3  bushels  per  acre. 

(8)  Upland  and  ELS  cotton — 8%  of  the 

farm’s  program  payment  yield. 

(c)  "Nonprogram  crop”  means  a  crop 
produced  on  a  farm  for  sale  or  exchange 
on  a  commercial  basis  in  a  large  enou^ 
quantity  to  have  a  substantial  impact  on 
the  producer's  income,  as  determined  by 
the  county  committee  in  accordance 
with  instmctions  issued  by  the  Deputy 
Administrator,  which  is  not  a  crop  of  a 
1988  target  price  commodity,  quota  or 
additional  peanuts,  sugarcane,  sugar 
beets,  tobacco  subject  to  marketing 
quotas,  or  soybeans. 

(d)  “Disaster  payment  yield”  means: 

(1)  For  1988  target  price  commodities 
with  respect  to  farms  participating  and 
not  participating  in  the  1988  program, 
the  1988  farm  program  payment  yield 
determined  in  accordance  with  Part  1413 
of  this  title; 

(2)  For  peanuts,  the  1988  farm  yield 
determined  in  accordance  with  Part  729 
of  this  title; 

(3)  For  sugarcane,  sugar  beets,  and  all 
kinds  of  tobacco  the  average  of  the  1983 
through  1987  coimty  average  yield  as 
determined  by  NASS,  excluding  the  year 
in  which  the  yield  was  the  highest  and 
the  year  in  which  the  yield  was  the 
lowest; 

(4)  For  soybeans,  the  average  of  the 
county  average  yield  for  the  years  1985 
throu^  1987,  adjusted  for  adverse 
weather  conditions,  in  accordance  with 
instructions  issued  by  the  Deputy 
Administrator; 

(5)  For  nonprogram  crops,  the  average 
of  the  county  average  yields  for  the 
years  1983  t^ugh  1987  as  determined 
by  NASS,  excluding  the  year  in  which 
the  yield  was  the  highest  and  the  year  in 
which  the  yield  was  the  lowest. 
However,  eligible  producers  of 
nonprogram  crops  may  submit 
production  evidence  of  actual  crop 
yields  for  any  of  the  immediately  three 
preceding  crop  years.  In  such  cases,  the 
yield  for  a  farm  shall  be  based  on  any 
actual  crop  yields  established  by  the 
producer  in  accordance  with 
instructions  issued  by  the  Deputy 
Administrator. 

(e)  “Expected  production  ”  means: 

(1)  For  target  price  commodities  on 

farms  participating  in  the  1988  Acreage 
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Reduction  Program,  the  disaster 
payment  yield  times  the  smaller  of: 

(1)  The  1988  permitted  acreage  for  the 
crop;  or 

(ii)  The  sum  of  the  1988  actual  planted 
acreage  and  the  1988  prevented  planted 
acreage  of  the  crop  as  approved  by  the 
county  committee. 

(2)  For  target  price  commodities  on 
farms  not  participating  in  the  1988 
Acreage  Reduction  Program  and  for 
peanuts,  sugarcane,  sugar  beets, 
soybeans,  tobacco  other  than  burley 
tobacco,  and  nonprogram  crops,  except 
as  provided  in  paragraph  (e)  (3)  throu^ 
(5)  of  this  section,  the  disaster  payment 
yield  times  the  sum  of: 

(i)  The  1988  planted  acreage  of  the 
crop,  and 

(ii)  The  1988  prevented  planted 
acreage  credited  for  disaster  payment 
purposes  not  to  exceed  the  larger  of: 

(A)  The  1987  planted  and  approved 
prevented  planted  acreage  of  the  crop 
minus  the  1988  planted  acreage  of  the 
crop,  or 

(B)  The  average  of  the  1985, 1986,  and 

1987,  planted  and  approved  prevented 
planted  acreage  of  the  crop  minus  the 
1988  planted  acreage  of  the  crop. 

(3)  For  quota  kinds  of  tobacco  other 
than  buiiey  and  flue-cured,  the  e^qrected 
production  as  determined  according  to 
paragraph  (e](2]  of  this  section  shall  not 
exceed  the  result  of  multiplying  the  1988 
eflective  farm  acreage  allotment  times 
the  disaster  payment  yield. 

(4)  For  burley  tobacco,  the  smaller  of: 

(i)  The  disaster  payment  yield  times 
the  sum  of  the  acreage  of  burley 
tobacco: 

(A)  That  was  planted  on  the  farm  in 

1988,  including  any  failed  acreage; 

(B)  For  which  prevented  planted 
acreage  credit  is  approved  by  the  county 
committee  with  respect  to  the  1988  crop; 
and 

(C)  Determined  by  dividing  the 
quantity  of  any  unmarketed  tobacco  on 
hand  from  the  1987  crop  by  the  disaster 
pa3rment  yield,  or 

(ii)  The  1988  effective  farm  marketing 
quota,  including  the  effective  quota 
resulting  from  a  tremsfer  of  quota  after 
July  1  undm  the  natural  disaster  transfer 
provisions  of  Part  726  of  this  Title. 

(5)  For  flue-cured  tobacco,  the  smaller 
of: 

(i)  The  1988  effective  farm  marketing 
quota,  including  the  effective  quota 
resulting  from  a  transfer  of  quota  after 
June  30  under  the  natural  disaster 
provisions  of  Part  725  of  tiiis  Title;  or 

(ii)  The  sum  of: 

(A)  The  quantity  determined  under  the 
provisions  of  paragraph  (e)(2)  of  this 
section. 

(B)  The  quantity  of  any  unmarketed 
tobacco  on  hand  from  tlm  1987  crop,  and 


(C)  The  amount  by  which  the  farm's 
1988  basic  quota  exceeds  the  1987  basic 
quota. 

(6)  With  respect  to  crops  planted  in  a 
rotation,  the  most  recent  corresponding 
year(s)  in  the  rotation  shall  be 
substituted  for  the  1985, 1986,  and  1987 
crop  for  purposes  of  determining  the 
prevented  planted  acreage  credit. 

(0  “Eligible  disaster”  means  drought, 
hail,  excessive  moisture,  including  insect 
infestation  or  disease  caused  by  these 
perils. 

(g)  “Eligible  Producer"  means,  with 
respect  to  a  crop  for  which  an 
application  for  disaster  payment  has 
been  made  imder  this  part,  a  person 
who  as  owner,  landloiii,  tenant,  or 
sharecropper  is  entitled  to  share  in  such 
crops,  or  the  proceeds  therefrom, 
available  for  mariceting  from  the  farm  or 
would  have  been  if  su^  crop  had  been 
produced.  However,  such  a  person,  as 
defined  in  Part  795  of  this  Title,  who  has 
annual  gross  income  in  excess  of  $2.0 
million  shall  not  be  eligible  to  receive 
disaster  payments  under  this  Part.  For 
purposes  of  this  determination,  annual 
gross  income  means: 

(1)  With  respect  to  a  person  who 
receives  more  than  50  percent  of  such 
person’s  gross  income  from  farming, 
ranching,  and  forestry  operations,  the 
annual  gross  income  from  such 
operations;  and 

(2)  With  respect  to  a  person  who 
receives  50  percent  or  less  of  such 
person’s  gross  income  from  farming, 
ranching,  and  forestry  operations,  the 
person’s  total  gross  income  from  all 
somx:es. 

S  1477.4  AvaHabHIty  of  diaaster  payments. 

Disaster  payments  will  be  made 
available  to  eligible  producers  of  1988 
target  price  commodities,  peanuts, 
tobacco,  sugarcane,  sugar  beets, 
soybeans,  and  nonprogram  crops  who 
suffered  losses  because  of  an  eligible 
disaster  in  1988  in  accordance  with  the 
Disaster  Assistance  Act  of  1988. 

§  1477.5  Disaster  benefits. 

(a)  Eligibility  for  disaster  payments. 
Disaster  payments  for  prevented 
planting  and  low  yield  losses  on  1988 
crops  are  authorized  to  be  made  to 
producers  if; 

(1)  Hie  farm  operator  submits  an 
Application  for  Disaster  Credit  (Form 
ASCS-S74).  in  accordance  with 
instructions  issued  by  the  Deputy 
Achninistrator, 

(2)  Hie  farm  operator  submits  a  report 
of  production  and  disposition  (Form 
ASCS-658)  is  accordance  with  §  1477.11; 
and 

(3)  The  county  committee  determines 
that  because  of  an  eligible  disaster 


condition  in  1988,  producers  on  a  farm 
were; 

(1)  Prevented  from  planting  an  eligible 
commodity,  or 

(ii)  Unable  to  harvest  at  least  65 
percent  of  the  expected  production,  as 
determined  in  accordance  with 
instructions  issued  by  the  Deputy 
Administrator. 

(b)  Loss  of  production.  (1)  The  loss  of 
production  that  shall  be  used  in  making 
a  disaster  payment  shall  be  that 
quantity  of  production  in  excess  of  35 
percent  of  expected  production  of  a 
commodity  that  producers  on  a  farm 
were  unable  to  harvest  due  to  a  reduced 
yield  or  the  producers  were  prevented 
from  plantiiig  to  such  crop  as  a  result  of 
an  el^ble  disaster. 

(2)  'Hie  loss  of  production  for  peanuts 
shall  be  prorated  between  quota 
peanuts  and  additional  peanuts.  The 
loss  of  production  of  quota  peanuts  shall 
be  determined  by  multiplying  the  total 
loss  of  production  for  peanuts  times  a 
factor  determined  by  Aviding  the 
effective  fcum  pormdage  quota,  prior  to 
any  fall  transfer,  by  the  expected 
production  for  the  farm.  The  loss  of 
production  for  additional  peanuts  shall 
be  determined  by  subtracting  the  loss  of 
quota  production  fr^m  the  total  loss  of 
production. 

(3)  If  peanut  quota  is  transferred  frt)m 
a  farm  under  the  fall  transfer  provisions 
in  Part  729  of  this  title,  tiie  loss  of 
production  of  quota  peanuts  determined 
in  paragraph  (b)(2)  of  this  section  shall 
be  reduced  to  the  extent  of  such 
quantity  transferred.  To  the  extent  of  the 
quantity  available,  the  reduction  shall 
be  made  from  the  loss  of  production 
which  otherwise  would  have  been  paid 
at  the  rate  based  upon  90  percent  of  tiie 
basic  payment  rate  for  quota  peanuts 
and  any  remainder  of  the  quantity  to  be 
reduced  shall  be  reduced  ^m  the  loss 
of  production  'wdiich  otherwise  would 
have  been  paid  at  the  rate  based  upon 
65  percent  of  the  basic  payment  rate  for 
quota  peanuts.  If  tiie  transferred  quota 
exceeds  the  loss  of  production  of  quota 
peanuts,  no  further  reductions  are 
required  after  the  loss  of  production  of 
quota  peanuts  has  been  completely 
voided. 

(c)  Basic  payment  rate.  The  disaster 
basic  payment  rate  ^all  be: 

(1)  The  established  target  prices  fm* 
the  1988  target  ]Mioe  commo^ties  for 
producers  on  farms  participating  in  the 
1988  pro^anu 

(2)  The  basic  county  loan  rates  fr>r  the 
19M  tar^t  prioe  commodities  for 
producers  on  farms  no4  participating  In 
the  1988  program; 
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(3)  The  1988  National  loan  rates  for 
quota  and  additional  peanuts  and  quota 
kinds  of  tobacco; 

(4)  The  applicable  support  price  for 
sugar  beets  and  sugarcane,  determined 
by  regions,  for  the  1988  crop. 

(5)  For  all  other  eligible  crops,  a  rate 
equal  to  the  simple  average  price 
received  by  producers  for  the  marketing 
years  for  the  immediately  preceding  five 
crops  of  the  commodity,  excluding  the 
highest  and  lowest  average  prices  in 
such  period. 

(d)  Payment  computation.  (1)  Disaster 
payments  shall  be  made  in  an  amount 
determined  by  multiplying  the  amount  of 
loss:  (i)  In  excess  of  35  percent  and  up  to 
and  including  75  percent,  times  65 
percent  of  the  basic  payment  rate;  and 
(ii)  In  excess  of  75  percent,  times  90 
percent  of  the  basic  payment  rate. 

(2)  With  respect  to  eligible  producers 
of  target  price  commodities  who  are  not 
participants  in  the  1988  acreage 
reduction  programs,  such  computed 
disaster  payment  amount  shall  be 
reduced  by  a  factor  equal  to  the  acreage 
reduction  factor  which  was  applicable 
for  the  1988  crop  of  such  commodities. 

(e)  Division  of  payments.  Each  eligible 
producer's  share  of  a  disaster  payment 
shall  be  based  on  the  eligible  producer’s 
share  of  the  crop  or  the  proceeds 
therefrom  or,  if  no  crop  was  produced, 
the  share  which  the  eligible  producer 
would  have  otherwise  received  if  the 
crop  had  been  produced. 

§  1477.6  Establishment  of  Different 
Payment  Rates  and  Yields  for  the  Same 
Nonprogram  Crop. 

Separate  payment  rates  and  yields  for 
the  same  nonprogram  crop  shall  be 
established,  in  accordance  with 
instructions  issued  by  the  Deputy 
Administrator,  when  there  is  supporting 
NASS  data  available  to  justify 
establishing  such  rates  and  yields. 

§  1477.7  Filing  Application  for  Payment 

(a)  Place  of  filing.  Applications  for 
payment  shall  be  tiled  by  the  applicant 
with  the  county  ASCS  office  serving  the 
county  where  the  producer’s  farm  is 
located  for  administrative  purposes. 

(b)  Time  filing.  An  application  for 
payment  shall  be  tiled  as  soon  as 
practicable  after  the  producer’s 
eligibility  has  been  established  in 
accordance  with  1477.5(a].  Applications 
for  payment  must  be  filed  no  later  than 
March  31, 1989. 

(c)  Eligible  producers  who  did  not 
request  an  advance  deticiency  payment 
for  the  1988  crops  of  wheat,  feed  grains, 
upland  cotton,  or  rice  prior  to  August  11, 
1988,  may  request  such  payments  by 
making  such  a  request  in  the  county 
office  by  October  27, 1988. 


(d)  Any  eligible  producer  who  elected 
after  March  11, 1988,  to  devote  all  or  a 
portion  of  a  farm’s  permitted  wheat  or 
permitted  feed  grain  acreage  to 
conservation  or  other  uses  in 
accordance  with  Part  1413  of  this  title 
may  request  that  disaster  payments  be 
made  available  under  this  part  with 
request  to  such  acreage  in  lieu  of  any 
payment  made  available  under  Part  1413 
of  this  title  if  a  written  request  is 
received  ti'om  the  producer  by  the 
county  oftice  by  October  27, 1988. 

§  1477.8  Report  of  acreage,  production 
disposition,  and  indemnity  payments. 

(a) (1)  Eligible  producers  shall  report, 
in  accordance  with  instructions  issued 
by  the  Deputy  Administrator,  the 
acreage,  production,  and  disposition  of 
all  commodities  produced  in  1988  for 
which  an  application  for  a  disaster 
payment  is  tiled; 

(2)  If  there  has  been  a  disposition  of 
crop  production  through  commercial 
chaimels,  the  eligible  producer  must 
furnish  documentary  evidence  of  such 
disposition  in  order  to  verify  the 
information  provided  on  the  report. 
Acceptable  evidence  shall  include,  but 
is  not  limited  to,  such  items  as  the 
original  or  a  copy  of  commercial 
receipts,  peanut  and  tobacco  marketing 
cards,  gin  records,  CCC  loan  documents, 
settlement  sheets,  warehouse  ledger 
sheets,  elevator  receipts  or  load 
siunmaries; 

(3)  If  there  has  been  a  disposition  of 
crop  production  other  than  through 
commercial  channels,  the  eligible 
producer  must  furnish  such 
dociunentary  evidence  as  the  county 
committee  determines  to  be  necessary  in 
order  to  verify  the  information  provided 
by  the  producer. 

(b)  Eligible  producers  who  have 
purdiased  crop  insurance  with  respect 
to  a  crop  for  which  a  disaster  payment 
is  made  must  present  evidence  of  the  net 
amount  of  indemnity  payment  received 
(gross  indemnity  less  premium  paid)  or 
to  be  received  for  each  such  crop  in 
accordance  with  instructions  issued  by 
the  Deputy  Administrator. 

§  1477.9  Payment  limitations. 

(a)  Disaster  payments  made  to  eligible 
producers  shall  be  reduced  as  provided 
in  this  section.  For  the  purpose  of 
making  such  payment  reductions,  the 
term  “producer”  shall  be  considered  to 
mean  the  term  “person”  as  defined  in 
Part  795  of  this  title.  Payments  for  each 
eligible  producer  for  each  eligible 
commodity  shall  be  reduced  by  the 
amount  by  which  the  sum  of  the  disaster 
payment  and  the  net  amount  of  crop 
insurance  indemnity  payments  (gross 
indemnity  less  premium)  exceeds  100 


percent  of  the  expected  production 
times: 

(1)  For  eligible  producers  participating 
in  the  1988  programs  for  target  price 
commodities,  the  1988  target  price  for 
the  commodity; 

(2)  For  eligible  producers  of  target 
price  commodities  who  are  not 
participating  in  the  1988  programs,  the 
basic  loan  rate  established  for  the  1988 
crop  year; 

(3)  For  soybeans,  nonquota  kinds  of 
tobacco,  and  nonprogram  crops,  the 
simple  average  price  received  by 
producers  for  the  marketing  years  for 
the  immediately  preceding  tive  crops  of 
the  commodity,  excluding  the  highest 
and  lowest  average  prices  in  such 
period; 

(4)  For  kinds  of  tobacco  for  which 
price  support  is  available,  the  National 
price  support  level  for  the  respective 
kind  of  tobacco; 

(5)  For  peanuts,  the  applicable 
National  price  support  level  for  quota 
and  additional  peanuts,  as  applicable. 
However,  if  boft  quota  and  additional 
peanuts  are  included  in  the  expected 
production,  the  computation  will  be  the 
sum  of: 

(i)  The  National  price  support  level  for 
quota  peanuts  times  the  effective  quota, 
and 

(ii)  The  National  price  support  level 
for  additional  peanuts  times  the  result  of 
subtracting  the  effective  quota  from  the 
expected  production. 

(6)  For  sugarcane  and  sugar  beets,  the 
applicable  support  price,  determined  by 
region,  for  the  1988  crop. 

(b)  No  person  shall  receive  payments 
attributable  to  lost  production  under  this 
part  to  the  extent  that  such  person 
receives  benetits  on  such  lost  production 
under  the  livestock  emergency 
provisions  of  Title  VI  of  die  Agricultural 
Act  of  1949. 

(c)  No  person  shall  receive  payments 
under  this  part,  when  combined  with 
any  benetits  received  under  the 
livestock  emergency  provisions  of  the 
Agricultural  Act  of  1949,  in  excess  of 
$100,000.  Persons  subject  to  the 
provisions  of  the  preceding  sentence 
may  elect  the  provisions  under  which 
such  payments  or  benetits  shall  be 
received  by  notifying  the  county  oftice 
by  March  31, 1989. 

(d)  For  the  purpose  of  determining  the 
payment  limitation  imposed  by  this 
section,  disaster  payments  shall  be 
attributed  to  each  eligible  producer  in 
accordance  with  §1477.5(f)  of  this  Part. 
The  reduction  of  any  eligible  producer’s 
disaster  payment  shall  not  increase  the 
disaster  payment  made  to  any  other 
producer. 
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§  1477.10  Special  provisions  for  sugar, 
hurley  ai«d  flue-cured  tobacco,  and 
peanuts. 

(a) (1)  For  sugarcane  and  sugar  beets, 
producers  of  sugarcane  or  sugar  beets 
who  are  unable  to  process  such  crop 
into  sugar  due  to  the  inability  of  local 
processing  plants  to  process  sugar  as  a 
result  of  eli^ble  disaster  in  1986  shall  be 
eligible  to  receive  a  disaster  payment  in 
accordance  with  §  1477.5  for  crop  loss  of 
sugar  production  attributable  to  such 
inability.  Any  disaster  payment  made 
under  this  section  shall  be  reduced  by 
an  amount  equal  to  any  proceeds 
received  by  the  producer  for  the 
disposition  of  the  crop  in  which  such 
disaster  payment  is  made. 

(2)  The  inability  of  a  processor  to 
process  a  producer's  crop  of  sugarcane 
or  sugar  b^ts  shall  be  determined  by 
the  Deputy  Administrator.  Such  inability 
must  be  directly  related  to  the 
conditions  specified  in  paragraph  (a)(1) 
of  this  section  and  is  limited  to  the 
inability  to  operate  the  sugar  extraction 
equipment  located  %vithin  the  processing 
plant  Any  mability  to  process  due  to 
deterioration  of  sugarcane  or  sugar 
beets  while  such  crop  is  in  the  field  or  in 
storage  facilities  operated  by  the 
producer  or  processor  is  also  excluded. 

(b) (1)  For  barley  and  flue-cured 
tobacco,  the  undermarketings  fiom  the 
1988  crap  that  may  be  considered  when 
determining  die  1989  elective  farm 
marketing  quota  shall  be  the  1988  actual 
underma^eting  less  the  quantity  of  the 
loss  of  production  for  which  a  1988 
disaster  payment  is  made  for  the 
respective  Idnd  of  tobacco. 

(2)  If  quota  is  leased  and  transferred 
from  the  farm  under  natural  disaster 
provisions  of  Parts  725  or  728  of  this 
title,  any  disaster  payment  that  was 
determined  before  sudi  lease  and 
transfer  was  approved  shall  be 
recomputed.  The  farm  maiketing  quota 
that  is  in  efiect  such  lease  and  transfer 
shall  be  used  when  recomputing  the 
disaster  payment  The  amount  of  any 
overpayment  that  results  from  the 
recomputation  shall  be  refunded  with 
interest  as  provided  in  $  1477.12(b)  of 
this  part. 

(c) (1)  For  peanuts,  the 
undermarketings  from  the  1988  crop  that 
may  be  claimed  when  determining 
future  poundage  quotas  shall  be  the  1988 
actual  undermarketings  less  the  quantity 
of  the  loss  of  production  for  which  a 
1988  disaster  is  made  on  the  basis  of  the 
national  support  level  for  quota  peanuts. 

(2)  If  quota  is  transferred  from  the 
farm  under  the  fall  transfer  provisions 
for  Part  729  of  this  title,  any  disaster 
payment  that  was  determined  before 
such  transfer  was  approved  shall  be 
recomputed  according  to  the  provisions 


in  S  1477.5  of  this  part  The  amount  t>f 
any  overpayment  that  results  from  the 
recomputation  shall  be  refiinded  with 
interest  as  provided  in  §  1477.12(b)  of 
this  part. 

§1477.11  Misrepresentations,  scheme  and 
device,  and  fraud. 

(a)  If  CCC  determines  that  any 
producer  has  erroneously  represented 
any  fact  or  has  adopted,  participated  in, 
or  benefited  from,  emy  scheme  or  device 
which  has  the  effect  of  defeating,  or  is 
designed  to  defeat  the  purpose  of  this 
part,  such  producer  shall  not  be  eligible 
for  disaster  payments  under  this  part 
and  all  such  payments  previously  made 
to  any  such  producer  shall  be  refunded 
to  CCC.  The  amount  paid  to  CCC  shall 
include  any  interest  and  other  amounts 
as  determined  in  accordance  with  this 
part. 

(b)  If  any  misrepresentation,  scheme 
or  device,  or  practice  has  been 
employed  for  the  purpose  of  causing 
CCC  to  make  a  payment  wdiich  CCC 
tmder  this  part  otherwise  would  not 
make,  all  amounts  paid  by  CCC  to  any 
such  producer  shall  be  refiinded  to  CCC 
toget^r  with  interest  and  other  amounts 
as  determined  in  accordance  with  diis 
part,  and  no  further  disaster  payments 
shall  be  made  to  such  producer  by  CCC 

(c)  If  the  county  committee  determines 
that  any  producer  has  adopted  or 
participated  in  any  practice  whidi  tends 
to  defeat  the  purpose  of  the  program 
established  in  accordance  with  this  part, 
the  county  committee  shall  withhold  or 
require  to  be  refiinded  cdl  or  part  the 
payments  which  otherwise  would  be 
due  the  producer  under  this  part 

§1477.12  Refunds  to  CCC. 

(a)  In  the  event  that  there  is  a  failure 
to  comply  with  any  term,  requirement, 
or  condition  for  payment  made  in 
accordance  with  tl^  part  fdl  such 
payments  made  to  the  producer  shall  be 
refunded  to  CCC  togetoer  with  interest 

(b)  Interest  shall  be  charged  with 
respect  to  any  refund  whi(£  is 
determined  to  due  CCC  at  the  rate  of 
interest  which  CCC  is  required  to  pay 
for  its  borrowings  from  the  United 
States  Treasury  as  of  the  date  of  the 
disbursement  by  CCC  of  the  moneys  to 
be  refiinded.  Interest  shall  accrue  fi^m 
the  date  of  such  disbursement  by  CCC 
Upon  the  sending  of  the  notification  of 
the  debt  by  CCC  to  the  producer,  the 
account  shall  bear  late  payment  charges 
to  be  assessed  in  accordance  with  the 
provisions  ofi  and  subject  to  the  rates 
prescribed  in.  Part  1403  of  this  title.  If, 
for  any  reason,  no  late  payment  charges 
may  be  assessed  with  respect  to  such 
account  under  the  provisions  of  Part 
1403  of  this  title,  additional  charges  on 


the  account  will  accrue  at  the  rate  equad 
to  the  current  rate  for  CCC  borrowings 
from  the  United  States  Treasury  plus 
three  percent  per  annum. 

(c)  Producers  must  refimd  to  CCC  any 
excess  payments  made  by  CCC. 

(d)  In  the  event  that  the  loss  of 
production  was  established  as  a  result 
of  erroneous  information  provided  by 
any  person  to  the  county  ASCS  office  or 
was  erroneously  computed  by  such 
office,  the  loss  ^  production  shall  be 
recomputed  and  the  payment  due  shall 
be  corrected  as  necessary.  Any  refund 
of  payments  which  are  determined  to  be 
required  as  a  result  of  such 
recomputation  shall  be  remitted  to  CCC. 

§  1477.13  Cumulative  liabHHy. 

The  liability  of  any  producer  for  any 
payment  or  refund  wldch  is  determined 
in  accordance  with  this  part  to  be  due  to 
CCC  shall  be  in  addition  to  any  other 
liability  of  such  producer  under  any  civil 
or  criminal  firaud  statute  or  any  other 
statute  or  provision  of  law  including,  but 
not  limited  to.  18  U.S.C.  286,  287, 371, 

641, 1001;  15  U.S.C.  714m:  and  31U.S.C. 
3729. 

§1477.14  Appeals. 

Reconsideration  and  review  of  all 
detenmnations  made  in  accordance 
with  this  part  shall  be  made  in 
accordance  with  Part  780  of  this  title. 

§1477.15  Uens. 

Any  payment  udiich  is  due  any  person 
shall  be  made  without  regard  to 
questions  of  title  under  State  law  and 
without  regard  to  any  claim  or  lien 
against  the  crop,  and  the  proceeds 
thereof,  which  may  be  asserted  by  any 
creditor,  except  agencies  of  the  United 
States  Government 

§  1477.16  Other  regulations. 

The  following  regulations  and 
amendments  thereto  shall  also  be 
applicable  to  this  pturt 

(a)  7  CFR  Part  12,  Hi^y  Erodible 
Land  and  Wetland  Conservation; 

(b)  7  CFR  Part  13,  Setoffs  and 
Withholdings; 

(c)  7  CFR  Part  707,  Payments  Due 
Persons  Who  Have  Died  Disappeared 
or  Have  Been  Declared  Incompetent; 

(d)  7  CFR  Part  719,  Reconstitution  of 
Farms,  Allotments,  Normal  Crop 
Acreage  and  Preceding  Year  Planted 
Acreage; 

(e)  7  CFR  Part  724,  Fire-cured,  dark 
air-cured,  Virginia  sun-cured,  cigar- 
binder  (types  51  and  52),  cigar-filler  and 
binder  (types  42, 43, 44,  53,  54,  and  55) 
tobacco; 

(f)  7  CFR  Part  725,  Flue-cured  tobacco: 
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(g)  7  CFR  Part  726,  Burley  tobacco; 

(h)  7  CFR  Part  729,  Peanuts; 

(i)  7  CFR  Part  780,  Appeal  Regulations; 

(j)  7  CFR  Part  790,  Incomplete 
Performance  Based  Upon  Action  or 
Advice  of  an  Authorized  Representative 
of  the  Secretary; 

(k)  7  CFR  Part  795,  Payment 
Limitation; 

(l)  7  CFR  Part  796,  Denial  of  Program 
Eligibility  for  Controlled  Substance 
Violation; 

(m)  7  CFR  Part  1403,  Interest  on 
Delinquent  Debts; 

(n)  7  CFR  Part  1413,  Feed  Grain,  Rice, 
Upland  and  Extra  Long  Staple  Cotton, 
and  Wheat;  and 

(o)  7  CFR  Part  1470,  Commodity 
Certificates,  In-Kind  Payments,  and 
Other  Forms  of  Payments. 


§  1477.17  0MB  control  numbers  assigned 
pursuant  to  the  Paperwork  Reduction  Act 

The  information  collection 
requirements  of  this  part  shall  be 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  purposes  of  the 
Paperwork  Reduction  Act  and  it  is 
anticipated  that  an  OMB  Number  will  be 
assigned. 

PART  1497— [AMENDED] 

5.  The  authority  citation  for  7  CFR 
Part  1497  is  revised  to  read  as  follows; 

Audiority:  Sections  1001  and  1234  of  the 
Food  Security  Act  of  1985,  as  amended,  99 
Stat.  1444,  as  amended,  99  Stat.  1511,  as 
amended  (7  U,S.C.  1308, 16  U.S.C.  3834). 

6.  A  new  paragraph  (h)  added  to 
S  1497.1  reads  as  follows: 


§1497.1  [Amended] 
***** 

(h)  This  part  is  not  applicable  to  rental 
payments  made  in  accordance  with  a 
Conservation  Reserve  Program  contract 
if  such  payments  are  made  to  a  State, 
political  subdivision,  or  agency  thereof 
in  connection  with  agreements  entered 
into  under  a  special  conservation 
reserve  enhancement  program  carried 
out  by  such  State,  political  subdivision, 
or  agency  thereof  that  has  been 
approved  by  the  Secretary,  or  a 
designee  of  the  Secretary. 

Signed  at  Washington,  DC,  on  September 
22,1988. 

Milton  Hertz, 

Administrator,  Agricultural  Stabilization  and 
Conservation  Service,  and  Executive  Vice 
President,  Commodity  Credit  Corporation. 
[FR  Doc.  88-22120  Filed  9-23-88;  10’.21  am] 
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